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EXECUTIVE SUMMARY

Why SLAPPs are bad for
the environment
Environmental protection depends on transparent public process.
It’s why we have environmental assessments and why public
consultations are part of municipal planning.
This aspect of environmental protection doesn’t get a lot of
thought, but it’s the law. When our water and protected spaces
are involved, it is vital that proposals go through open and fair
approval mechanisms that consider their impact upon water,
green space, habitat and how people will move around.
We often forget this crucial step in environmental approval
processes. Mostly, because for so long, it’s been such an accepted
part of how things are done. Sadly, expert views and citizen input
are increasingly threatened, through the use of lawsuits designed
to stop voices urging that existing laws be enforced.
Indeed, the situation is so worrying that more than 60 Ontario
municipalities—including Toronto, Oakville, Mississauga and
Hamilton—have passed resolutions urging that this kind of lawsuit
be banned. The Association of Ontario Municipalities agrees. So,
too, does the Environmental Commissioner of Ontario, underlining
the threat these lawsuits (called SLAPPs) represent to conservation.
SLAPPs are a problem for the environment because, often, the
only opportunity for citizens and charities to speak out is during
public processes. Indeed, the very name SLAPP—Strategic
Lawsuits Against Public Participation—highlights the chill they
bring to sound planning that keeps water and land protection at
the fore.
Unless SLAPPs are prohibited in Ontario we risk seeing a repeat
of the systematic intimidation of concerned citizens like that seen
recently at Big Bay Point in Innisfil, just south of Barrie.

DEFINITION OF A
SLAPP SUIT:
Lawsuits initiated
against one or
more individuals
or groups that
speak out or take
a position on an
issue of public
interest. SLAPPs
use the court
system to limit the
effectiveness of
the opposing
party’s speech or
conduct. SLAPPs
intimidate
opponents, deplete
their resources,
reduce their ability
to participate in
public affairs, and
deter others from
participating in
discussion on
matters of public
interest.

At Big Bay Point, no fewer than nine lawsuits were levelled by
one developer against citizens and lawyers opposed to a massive
new resort, called Friday Harbour, proposed for the delicate shores
of Lake Simcoe. None made it to trial. All were either dismissed
by the court for inactivity, or were withdrawn with costs against
the developer who initiated them. For years, the developer told
the media and government these were legitimate actions. We know now they were all SLAPPs.

As this report makes clear, the environmental stakes at Big Bay Point were high indeed, involving the
increasingly fragile ecosystem along the shore of Lake Simcoe. But just as the environmental stakes were
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high, so, too, was the financial reward for the developer, who used SLAPPs to expose people to huge
financial risk just for exercising long-established rights.
These rights allow for the protection of fish spawning grounds and wetlands. They can keep forests from
being felled and keep green space from being paved. And in the SLAPP case that has many people in
Ontario talking, the proposed development would directly impact the shoreline of Lake Simcoe, which
environmental charities worked hard to protect.
Unless SLAPPs are prohibited in Ontario, we risk seeing a repeat of the systematic intimidation of concerned
citizens like that seen recently at Big Bay Point in Innisfil, just south of Barrie.
The Big Bay Point SLAPPs achieved their purpose. Sworn affidavits say people were intimidated into silence—
afraid to even speak out against this project at Ontario Municipal Board (OMB) hearings—due to the threat.
It’s hard to blame them. One lawsuit leveled by the developer Earl Rumm and his Geranium Corporation
(and its subsidiary Kimvar Corporation), sought more than $41 million in damages.
It’s also why the Innisfil District Association (IDA) and ENVIRONMENTAL DEFENCE think approvals given to
the Big Bay Point resort should be suspended until a thorough review can be done to determine whether
the public input that led to them was tainted by SLAPP-induced chill effect designed to keep the public
quiet at the very time citizens’ voices were sought.
Indeed, after none of the lawsuits went to trial, the hullabaloo created by them was so large that the
developer has now changed the name of development. Perhaps this removes some of the taint of the
former name. But the environmental damage the newly-titled Friday Harbour will create remains—as
does the damage done by SLAPPs.
Don’t take our word for it. Instead, read the sworn words of people too frightened to speak:

“I feel threatened, harassed, and intimidated by Geranium’s legal claims, and
fear exposure to lawsuits and the costs associated with defending them.”
“I do not write letters to the Town, County, Province or local papers in fear of
repercussions from the Big Bay Point developers, Kimvar Enterprises Inc., and
Mr. Earl Rumm.”
“From fear of being implicated in a lawsuit myself, I would not write a letter
or voice my personal opinions about the project in any way whatsoever.”
“I do not have the funds or means to defend myself in a lawsuit, which increases
my fear of publicly speaking out as an individual.”
“I would not testify at an OMB hearing with the lawsuits pending and the threat
of new legal actions. I would not be able to defend myself financially from
such a wealthy developer.”
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BACKGROUND:

One billion reasons why
a Lake Simcoe developer
wanted people to be
quiet
Kempenfelt Bay is a long finger of water reaching west from the
open expanse of Lake Simcoe. On the southern shore, where the
bay and the lake meet, lies Big Bay Point. It’s here, along the
shores protected by the Lake Simcoe Protection Act, that a
developer—Earl Rumm and the Geranium Corporation—wants
to put a marina and resort.
Not just any marina and resort, either. A $1 billion one that will
accommodate 1,000 boats along with 2,000 condos, townhomes
and hotel rooms. To do this, the developer proposes digging a
30-acre hole into the protected shoreline to create one of the
largest marinas in North America. The entire resort area covers
600 acres.
If all goes according to plan, the gigantic proposal would add
5,000 people to the small, 1,500-person community already
there. These new residents are promised a 32,000-square-foot
recreation centre, a 54,000-square-foot conference facility and
86,000 square feet of retail space. Of course, no world class
resort is complete without a world class golf course, and indeed
one is planned to be built next to protected greenspace.
Perhaps not surprisingly, people who live nearby wanted to
have their say in all this. And so concerned local citizens started
to speak up. Among their suggestions was that “restricted
occupancy” residences, like those the resort proposes, should not
be exempted from Simcoe County’s growth management plan.
These residents would, after all, also use roads and sewers like
permanent residents. They would also add to the already significant
pressures on the lake.
Local residents first started to speak up after the developer
unveiled its designs and plans in a public forum in late 2002.
After seeing them, members of the Innisfil District Association
(IDA) dared let others know what was planned—through a press
release, and an information alert to their neighbours. “Geranium
promptly SLAPPed John Bullock, Chairman of IDA, and Don Avery,
President, with a $300,000 lawsuit for false libel in 2004.
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ENVIRONMENTAL
PROTECTION:
The heart of the
Big Bay Point saga
Throughout the required
public processes involved
at Big Bay Point, ENVIRONMENTAL DEFENCE and the
IDA assembled an impressive
list of experts and evidence
to show how the megaresort would adversely
impact the environment and
habitat of species at risk.
Among these were:
• Highlighting how there
had been insufficient
study of the species and
significant habitat that
depend on the resort’s
site. These include two
of Ontario’s endangered
species, butternut trees
and Blanding’s turtle.
• Asking if the developer’s
reports, especially the
environmental impact
statement, accurately
accounted for the megaresort’s impact on the
area’s species, natural
features and ecological
function.
• Proving that these reports
underestimate the damage
the mega-resort’s interior
road would do and overestimate the potential to
successfully create new
habitat to replace old
habitat.
continued on page 2
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continued from page 1
• Showing that significant
woodlots would be hurt
and that how interior
forest lands would be
accounted for was
questionable; and that
the planned golf course’s
impact on water quality
was not sufficiently
reviewed.
Most notably, the IDA called
two PhDs to testify, including
Ontario’s foremost freshwater
quality expert, Dr. Peter
Dillon. He declared that it
would be “impossible” to
conclude the mega-marina
would be good for the environment, and testified under
oath that claims the resort
would actually improve Lake
Simcoe were “smoke and
mirrors”.
A career Ministry of Natural
Resources biologist testified
about concern for Lake
Simcoe’s threatened whitefish, doubting that digging a
118,000m (30-acre hole) in
the shoreline would improve
fisheries or water quality of
the lake. An award-winning
field naturalist testified that
the loss of 100 acres of
forest would be a significant
loss of wildlife habitat and
ecological function of one
of the lake’s last remaining
natural shoreline areas.

The next year two local citizens, Ned Goodman and Murray Brasseur,
were hit with a $41 million lawsuit that argued they had intentionally
interfered with economic relations and had conspired to injure
Geranium. Their alleged crime? They tried to buy the existing
marina—the one the developer wanted to expand to allow 1,000
boats in. Goodman and Brasseur weren’t fooled. Their lawyers
pleaded, “this action, like many actions commenced by Geranium
in this and other jurisdictions, is being brought by the plaintiff for
the improper purpose of exerting pressure” on them so that they
would not publicly oppose the project.
A lawyer who worked for the Town of Innisfil and his law partner
were hit with lawsuits which escalated to a total of approximately
$110 million over the course of four years. These experienced
lawyers had dared recommend against the new development. In
their statement of defence, they called the lawsuits, “an abuse of
process brought of the Court, brought solely in an attempt to
enhance Geranium’s prospects of obtaining approval for its Big
Bay Point redevelopment proposal.”
A local resident, Kelly Clark, wrote a letter opposing the development to the Town Clerk and copied others involved in the OMB
hearing. The letter was not public. The developer went to great
lengths to obtain the letter, using a Freedom of Information Act
request to get it. And then he promptly slapped her with a
$3.5 million suit for defamation.

On and on it went. In all, nine lawsuits were filed (listed in the
appendix), all against people involved in publicly opposing—
as they had the legal right to do—a development proposal.
By 2007, when the IDA and ENVIRONMENTAL DEFENCE had
appealed the decision to proceed with the mega-marina and
“resort” to the Ontario Municipal Board, no less than the
provincial Ministry of Municipal Affairs and the County of Simcoe
also opposed the mammoth application.
The problem was the proposed development didn’t conform with
growth plans and required millions in new infrastructure upgrades.
So nearly everybody agreed a new settlement in this area made no
sense. The developer then proposed making the development a
resort, with “limited occupancy” of 300 nights per year. Government
flip-flopped. Environmentalists were livid.
Around this time, the provincial government—which had by now
reversed its position on the development—somewhat ironically
proposed a Lake Simcoe Protection Act to protect the troubled
lake. Large new shoreline development and “hardening” of the
shoreline would finally be banned.

Citing the ongoing legal harassment of the resort’s opponents, IDA and ENVIRONMENTAL DEFENCE moved
that the OMB hearing be adjourned until all lawsuits were settled and the new Lake Simcoe Protection Act
was passed. In spite of all this, the OMB denied the IDA appeal. The IDA and their counsel were naturally
subsequently hit with a $3.2 million claim against them; personally in the case of the lawyers.
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Geranium’s claim was that the IDA presented a frivolous case to the OMB. In fact, in opposition to the
mega-resort, the IDA called two PhDs to testify including Ontario’s foremost freshwater expert, Dr. Peter
Dillon. He declared that it would be “impossible” to conclude the Big Bay Point mega-marina would be
“good” for the environment, which was in direct conflict with the media statements of the Lake Simcoe
Region Conservation Authority. He further said that some of the science, which concluded the development
would improve the Lake, was “smoke and mirrors.” Dr. Dillon was subsequently named the chair of the
Ministry of the Environment’s Lake Simcoe Scientific Advisory Committee.
Other key IDA expert witnesses included a planner, a career biologist for the Ministry of Natural Resources
(MNR) and an award-winning field naturalist, routinely retained by the MNR.
Perhaps fittingly, in 2008 the OMB spent more time (14 months) adjudicating the cost claim, or SLAPP, than
on the merits of the development itself (3 months).
On January 13, 2009 the Minister of the Environment released the Lake Simcoe Protection Plan, prohibiting
“significant shoreline alteration.” In effect, this forbade the Big Bay Point mega-marina, but the Geranium
project was exempted from having to comply with the Act. On January 31, 2009, the OMB dismissed the
unprecedented claim of $3.2 million against the IDA and its lawyers, awarding Geranium nothing.
Throughout all this, the developer and its lawyers maintained that the lawsuits were not SLAPPs, and so
there was no need for reform. In the Toronto Star, lawyer Michael Miller claimed the Big Bay Point SLAPP
suits were legitimate, "Freedom of speech doesn't mean you can say whatever you want. It means you
can say whatever you want that's not libelous."

We all now know differently. The verdict is in. All the suits were dismissed or withdrawn; none
went to trial. No libels were spoken. Instead, Geranium and Big Bay Point became the worst
example of SLAPPs in Ontario history.

An ongoing concern
While the Big Bay Point situation is the most extreme in
Ontario—and has been directly cited by many of the
significant voices calling for anti-SLAPP legislation—it is
not alone. Indeed, just north of Barrie, a citizens’ group
opposed a single development that would more than
double the size of the town of Hillsdale.
The development is proposed by Hillsdale Land Corp., a
subsidiary of Geranium Corporation that is behind the
proposed resort at Big Bay Point.
After learning of the $3.2 million in costs sought against
counsel for the IDA and ENVIRONMENTAL DEFENCE through
the OMB, the Concerned Residents of Hillsdale withdrew from the OMB hearings regarding Hillsdale.
The reason? They didn’t want to call witnesses or cross-examine anyone lest they be sued.
Despite being told by the OMB official in charge that it wasn’t automatic that being sued meant they would
have to pay, it made no difference to Diana Spear, a member of the group. In a Toronto Star article, she said
learning of the claims in Innisfil was “the last straw” for the group. In the Barrie Advance, another group member,
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Tanya Mullings was quoted as saying they “felt intimidated by Hillside Land Corporation,” and that it “felt it had
to soften its position to protect residents from litigation.”
It’s believed Concerned Residents of Hillsdale is the first citizens group to tell the OMB directly it was scared
off from full participation in a public hearing by the threat of a lawsuit.
But it’s not an unreasonable fear. In the Big Bay Point case, it cost the residents and their legal counsel
$1.5 million to defend themselves. But less than $1 million was covered by the lawyer’s insurance. Access
to those kinds of funds—even if eventually recovered—clearly presents a meaningful and unacceptable
obstacle to public participation.
And, after ENVIRONMENTAL DEFENCE’S lawyer got a summons for a member of the Concerned Residents
of Hillsdale to testify at hearings in Innisfil about the chilling effect SLAPPs present, the OMB refused to
hear her. This, despite the same corporation being involved in both cases in the same county.
The Rules of the OMB must be changed to prohibit such alleged blatant intimidation in the future.

A GROWING TREND:

Jurisdictions with anti-SLAPP protection
In 2008, Ontario NDP Leader Andrea Horwath introduced a Private Member’s Bill into the legislature that
would prohibit SLAPPs. It sadly died on the order paper the next year. But it is not too late—indeed, the
Big Bay Point saga and others would suggest it is long overdue for Ontario to join the growing list of
jurisdictions with legislation that protects citizens from the harassment and expense SLAPPs represent.
They are:

CANADA

UNITED STATES

Quebec (2009)

Arizona (2009)
Arkansas (2009)
California (1993)
Delaware (2009)
District of Columbia (2010)
Florida (2000)
Georgia (2008)
Hawaii (2002)
Illinois (2008)
Indiana (2008)
Louisiana (2008)
Maine (2008)
Maryland (2008)
Massachusetts (2008)
Minnesota (2008)

Missouri (2008)
Nebraska (2008)
Nevada (2008)
New Mexico (2008)
New York (2009)
Oklahoma (2008)
Oregon (2008)
Pennsylvania (2008)
Rhode Island (2008)
Tennessee (2009)
Texas (2011)
Utah (2008)
Vermont (2005)
Washington (2008)

Source: www.legal-project.org / Source (post-2009): www.anti-slapp.org
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RECOMMENDATIONS:

Been SLAPPed? Give us a call.
SLAPPs haven’t been used against voices for the environment much in Ontario, until the Big Bay Point
mega-resort. But as a charity committed to environmental protection, ENVIRONMENTAL DEFENCE wants
to preserve the public, open and fair approval processes on which the environment depends. So if you
have been SLAPPed, we would like to know, so we can help ensure Ontario’s land and water get the
hearings they deserve.
We also want to encourage discussion of ways to prevent other voices for the environment being SLAPPed,
and educate the public about this anti-environment tool. Other jurisdictions have acted on this discourse
and brought in legislation to prevent these lawsuits. We hope Ontario can join the growing list of North
American jurisdictions that have banned their use, through legislation that includes:

•

Provides immunity from civil liability for people engaging in legitimate speech
and public participation;

•

Allows for early review and speedy processes to resolve SLAPP suits;

•

Reverses the onus so the initiator of the suit must prove that inhibiting public
participation is not the reason for the lawsuit;

•

Provides strong and effective disincentives—financial and otherwise—
to dissuade potential SLAPP plaintiffs from initiating
meritless claims;

•

Suspends approval processes that mandate
public participation, such as OMB hearings,
until alleged SLAPP suits are resolved. This
would effectively prevent the chill impact
of SLAPPs since it would also delay
approval of any project, making it the
strongest disincentive for developers to
use them.
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Protect nature at Big Bay
Point until the chill is gone
In the specific case of Big Bay Point, the fact that there were nine
separate lawsuits levelled against opponents for over $100 million in
damages creates a unique circumstance. The project was approved
despite a compelling case that speech was chilled. Thus, the developer
has effectively been rewarded with a go-ahead for a $1 billion project—
an exponentially larger reward than the legal costs the Geranium
Corporation incurred.
Public consultation is a mandatory and vital part of the Planning
Act, Conservation Authorities Act and Environmental Assessment
Act. It is not a luxury. It is the law. Failing to conduct meaningful
public consultation has also resulted in one successful prosecution
in Ontario, in which the Ontario Realty Corporation was found in
non-compliance in the so-called Milroy case.
The Ministry of the Environment states that, “While the government
has the primary responsibility for achieving this goal [protection,
conservation and restoration of the natural environment], Ontarians

should have the means to ensure that it is achieved in an
effective, timely, open and fair manner.”
The Ontario Environmental Bill of Rights (EBR) Statements of
Environmental Values for the Ministries of Natural Resources (MNR)
and Environment (MOE) both state, “Public consultation is vital to
sound environmental decision-making. The Ministry will provide
opportunities for an open and consultative process when making
decisions that might significantly affect the environment” (Section 6).
Targets of SLAPPs
(from top) David Donnelly;
Don Avery.

At every step, ENVIRONMENTAL DEFENCE and the IDA asked the
Ontario Municipal Board, MOE and MNR to stop publicly funded
hearings and consultations regarding Big Bay Point until after all the
SLAPP suits had been resolved. Consultations continued even though
people were too frightened of being sued to participate. This was
not “open and fair” decision making and a violation of the EBR.

In the approval process for the resort, in each of the three steps in which the public was required to be
consulted members of the public who objected were under significant legal assault. This continued after
approval. A staff member of ENVIRONMENTAL DEFENCE, after writing a letter to an Innisfil paper, was
alarmed to read an Innisfil Councillor saying she should be sued.
Accordingly, until each mandatory public consultation step is independently examined to determine whether
it was truly open and fair, Big Bay Point approvals should be suspended.
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APPENDIX:

A pattern of financial intimidation:
the lawsuits filed against voices for the
environment at Big Bay Point
NAME

CLAIM

COURT FILE NO:

COSTS

Geranium Corporation
and Earl Rumm
vs Tom Wilson and
Marshall Green #

The claim initiated on May 5,
2004 rose to $110 million but
was discontinued in March, 2012.

04-B7266

Costs paid to the
defendants: $125,000

Geranium Corporation
and Earl Rumm
vs Innisfil District
Association #

The plaintiffs claimed $300,000
against Bulloch and Avery. The
plaintiffs wholly discontinued
this action.

04-B7421

Costs paid to the
defendants: $15,000

Geranium Corporation
and Earl Rumm
vs Don Avery #

The plaintiffs claimed $300,000
against Bulloch and Avery. The
plaintiffs wholly discontinued
this action.

04-B7421

Costs paid to the
defendants: $15,000

Geranium Corporation
and Earl Rumm
vs John Bulloch #

The plaintiffs claimed $300,000
against Bulloch and Avery. The
plaintiffs wholly discontinued
this action.

04-B7421

Costs paid to the
defendants: $15,000

Geranium Corporation
and Earl Rumm
vs Kelly Clarke #

The plaintiffs claimed $3.5 million
on Nov 30, 2004. The plaintiffs
wholly discontinued this action.

07-CV-330673PD2

Costs paid to the
defendant: $15,000

Geranium Corporation
and Earl Rumm
vs Murray Brasseur #

The plaintiffs claimed $41 million
against Brasseur and Goodman. The
plaintiffs’ case was settled with no
court action.

05-CV-802313PD3

Costs paid to the
defendant: amount
paid not disclosed

Geranium Corporation
and Earl Rumm
vs Ned Goodman #

The plaintiffs claimed $41 million
against Brasseur and Goodman. The
plaintiffs’ case was settled with no
court action.

05-CV-802313PD3

Costs paid to the
defendant: amount
paid not disclosed

Geranium Corporation
and Earl Rumm vs Tim
Gilbert, David Donnelly
and Gilbert’s LLP #

The plaintiffs claimed $3.2 million
costs.

OMB File No:
050290

Claim was dismissed
without costs.

Geranium Corporation
and Earl Rumm
vs The Innisfil District
Association #

The plaintiffs claimed $3.2 million
costs.

OMB File No:
050290

Claim was dismissed
without costs.

*

*

*

*

*
*

*

*

*

* = PLAINTIFF

/ # = DEFENDANT
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